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ABOUT AISCR 
                         

African Institute for Supply Chain Research (AISCR) established in 2018 is a dedicated 

non-profit, research institute that conducts cutting edge research on supply chain 

management to support continental wide sustainable development and inclusive growth. 

It is an institute of knowledge and excellence for SCM that is beneficial to SCM 

professionals, government and organisations.  The establishment of the research institute 

is in line with the strategic priorities of the National Development Plan (NDP) 2030 and 

Africa Agenda 2063, “the Africa we want”. 

 

AISCR provide cutting-edge solutions that assist leading organisations, government 

decisions as well as students to promote sustained developmental goals. The institute 

fosters collaboration and partnerships with a network of professional experts and 

organisations as well as academic institutions to drive supply chain excellence. 

 

Our vision is to be a leading research institute that advances and disseminate innovative 

supply chain research solutions to promote continental wide sustainable development 

and inclusive growth. 

 

As a supply chain research institute with insights into key aspects of the industry, topical 

challenges facing our continent, extensive experience in public procurement operations 

and policy it is thus imperative that we provide comments to the draft Procurement Bill. 

 

We provide our comments in detail, chapter by chapter in the Appendix below. On behalf 

of the AISCR team, I wish to congratulate the team members in the Office of the Chief 

Procurement Officer, National Treasury who have worked on this bill for many years, to 

improve procurement practices in the country as well as advance supply chain 

management professionalisation.  

 

Should further engagement or consultation be required, do not hesitate to contact us.  

 

Sincerely, 

 
_______________ 

Prof Marcus Ambe 

President 
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EXECUTIVE SUMMARY  

 

AISCR held a webinar on the 08 April 2020 to review and provide input on the draft public 

procurement bill issued by the Office of the Chief Procurement Officer, National Treasury 

on the 19th March 2020. The draft bill aims to simplify the confusing and fragmented 

rules that regulate the public procurement process into a single, unified process that is 

easy for service providers and supply chain management (SCM) practitioners to 

understand and apply.  

A summary of AISCR’s input to the draft bill is as follows: 

• It is recommended that the Bill be named Supply Chain Management Bill. The 

draft bill is structured and designed towards a Supply Chain Management Bill.  

 

• In Chapter 2, there is a need to clarify the role of the National Treasury (NT) and 

that of the Regulator as there seems to be overlap. Further, the Bill does not 

explicitly outline the role of the National Treasury. The independency of the 

Regulator is strongly encouraged.  

 

• The management and enforcement of procurement integrity must be the function of 

the Regulator in Chapter 3. It is recommended that a Supply Chain Council be 

established under this chapter. The Council should be entrusted with the function of 

capacitating the SCM function, development amongst others. 

 

• In Chapter 4, there need to be a clear guideline, framework and mechanisms on 

how procurement will enhance socio-economic transformation, localisation and 

industralisation rather than it only be left to the Minister to determine the thresholds. 

The Minister through this Bill can then determine the how part of the framework. For 

example, determining categories of contracts (Tiers of contracts) to the various 

designated categories of suppliers.  

 

• In Chapter 5, the fourth industrial revolution (4IR) should be taken into consideration 

to realise efficiencies in SCM and to take advantage of technology within SCM. 

AISCR recommends that electronic methods must be encouraged as such 

electronic platforms come with limited human intervention, which goes a long way 

in curbing unlawful gatekeeping that may be perceived to be practiced by some 

officials. Emphasis should also be made to promote “Innovation” in the procurement 

process.  
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• In chapter 6, It is strongly recommended that SCM be defined a provide one 

standard definition. This chapter should also deal with the positioning of SCM within 

institutions and departments.                    

 

• A preamble to chapter 7 is required which refers to the applicability of acts that are 

applicable to infrastructure delivery management. This is CIDB Act, SIPDIM/FDIM, 

Infrastructure standard, etc. It is important to expand on chapter 7 of the Bill to 

further simplify what is stated on the Infrastructure procurement policy and standard 

or reference the Bill to both Policy and Standard for Infrastructure Procurement and 

Delivery Management to avoid unnecessary confusion when comes to 

implementation of the new Bill.  

 

• It is recommended that the title of Chapter 8 be called Investment Recovery in line 

with best practice. Investment Recovery involves recoupment of value of unused 

assets, assets that have reached their end of life, reuse, dispose etc. 

 

• In Chapter 9, clarification of where the review process is housed should be 

addressed. Furthermore, while a Tribunal is established and is independent. It is 

however not clear where the Tribunal reports to or is housed. There is also a need 

for the Regulator to make a ruling or part of supply chain process for institutions not 

to make an award immediately after conclusion of the adjudication process. This is 

to make allowance for the reconsideration period. 

 

• To give effect to the amendment proposed in section 4(1), the Minister of Finance 

will have two national institutions under the Ministry to administrator or perform such 

functions conferred by this Act or delegated by the Minister, that is, the National 

Treasury of South Africa and the Public Procurement Regulator. Both these arms of 

the Ministry are relevant for the separation and segregation of certain functions 

within the envisaged scope of this Act. 
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OUTLINE OF DRAFT PUBLIC PROCUREMENT BILL 
 

The draft public procurement bill is structured as follows: 

• Chapter 1 -Interpretation, Objects, Application and Administration of Act: The 

chapter provides interpretation and administration of the Bill. The chapter further 

contains definitions used throughout the Bill. 

• Chapter 2 – Public Procurement Regulator, Provincial Treasuries and 

Institutions: The chapter introduces the establishment of the Procurement 

Regulator to be housed within National Treasury. The role and functions of the 

Regulator are explained. Furthermore, it provides for the functions of provincial 

treasuries and as well as institutions are outlined. Brief recourse is provided for 

employees in addressing inconsistent instructions. It concludes by briefly 

mentioning the use of technology where possible. 

• Chapter 3 – Procurement Integrity: This chapter provides guidance on 

procurement integrity measures for the procurement process, officials and 

suppliers. 

• Chapter 4 – Preferential Procurement: This is brief chapter. The framework for 

preferential procurement is provided similar to tsec217 of the Constitution. The 

Minister is given powers to prescribe a framework for preferential procurement. 

• Chapter 5 – Procurement Methods and Bidding Process: The procurement 

principles and bidding process is provided in detail including the use of Transversal 

contracts, and procurement done through public-private partnerships. 

• Chapter 6 – Supply Chain Management: This chapter provides for institutions to 

develop and establish an effective supply chain management which must establish 

a procurement unit. The supply chain value process is explained including the need 

of contract management. The chapter also by provides for the maintenance of 

movable asset management. 

• Chapter 7 – Infrastructure Delivery Management: The application of 

Infrastructure delivery management is provided and the institutions that are required 

to apply and implement the standard. 

• Chapter 8 – Disposal of assets: This chapter discusses the application and 

regulation of asset disposal, and management of asset disposal system. 

• Chapter 9 - Dispute Resolution: The chapter provides process for relief to be 

followed by suppliers. The establishment of Procurement Tribunal is provided. 

• Chapter 10 – General Provisions: The chapter gives the power to the Minister, 

Regulator and officials in the institutions to delegate functions conferred by the Bill. 

 

The section below presents AISCR input into the various chapters of the draft bill. 
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APPENDIX - Comments 
 

The Bill 

It is recommended that the Bill be named Supply Chain Management Bill. The procurement function 

is located in one of the elements of SCM (Acquisition Management). The bill in Chapter 6, calls for a 

supply chain system. However, it requires the development of a “Procurement Policy by public 

institutions”, which creates inconsistency. Chapter 5 of the Bill talks to procurement methods and 

bidding processes which are under Acquisition Management. Moreover, chapter 6 of the same Bill 

talks to SCM which outlines all its elements. Therefore, referring to the document as Procurement Bill 

undervalues the framework of SCM introduced in 2004. It should be noted that the purpose of the Bill 

as articulated on page 2 is stated as: To regulate public procurement; to prescribe a framework for 

procurement policy envisaged in section 217(3) of the Constitution; and to provide for matters 

connected therewith. Also, the definition of ''procurement'' as revealed in chapter 1, means the 

acquisition of goods, services or infrastructure by purchasing, renting, leasing or other means. The 

draft bill is structured and designed towards a Supply Chain Management Bill.  

 

Chapter 1: Definitions, Objects, Application and Administration of Act 
This chapter deals with definitions within the definitions and interpretation of the Bill/Act. 

 

Section Title Comment 

1 c (a) 

 

Emergency Emergency to include – threat to the following 

• reputation of institution or department as defined 

in Bill 

• interruption of service 

• significant expense to the institution or 

department 

Value for 

money 

Linking the definition of VFM to specific 

sectors/categories may give rise to confusion since 

some of the sectors may not be included. I suggest that 

we assign one meaning for VFM i.e. the optimal use of 

resources to achieve intended outcomes. 

 

Chapter 2: Public Procurement Regulator, Provincial Treasuries and Procuring 
Institutions 

There is a need to clarify the role of the National Treasury (NT) and that of the Regulator. Herein this 

chapter and other chapters, it appears there are overlaps. Further, the Bill does not explicitly outline 

the role of the National Treasury. It is therefore recommended that to avoid confusion and ambiguity 

the two functions be clearly distinguished. 
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The independency of the Regulator is strongly encouraged. The motivation of independency of the 

Regulator is discussed in the comments below. 

 

It is concerning that the role of the head or Chief Supply Chain officer is not mentioned in the entire Bill 

as the implementer of the Bill. It is thus recommended that the role of the Chief Supply Chain 

Office/Head of Supply Chain be outlined in the Bill. 

 

Section Title Comment 

 
Part 1 – Public Procurement Regulator 

 
4(1) Establishment of 

PP Regulator 

 

Suggested - 

Establishment of 

Supply Chain 

Regulator 

Independency – is it suggested that the Regulator be 
positioned to be established within the Minister of Finance 
(the case of referee and player). 
It is recommended that this section reads ‘The Bill hereby 
establishes a Supply Chain Regulator within the l Ministry 
of Finance’. This provides independency of the Regulator 
and that housing the Regulator outside NT provides the 
flexibility to the Ministry of Finance to proclaim the 
regulator either as a Chapter institution or a Schedule 
Entity, without amending the Act. 
 
Explore that option of establishing the regulator as an 
agency or chapter 8 institution. 
 
 

Sec 4 (3) is proposed as follows; 

The Minister must ensure that the Regular is adequately 

provided with enabling resources to ensure an 

independent execution of its functions and ultimately 

delivery of its mandate. 

 

Sec 4(3) is critical to avoid setting up the Regular for 

failure by not providing adequate funding to enable an 

efficient operating model (systems and people), in a 

manner that is perceived as perpetuating irregular and 

unethical practices. 

 

 

General 

Functions of 

Regulator 

 

 

 

 

The roles and responsibilities appear to be entangled with 

those of the NT. For example, the Regulator also seem to 

be mandated with involvement in daily operations.  

 

The process of issuing/reviewing instruction notes, or 

procurement frameworks must be in consultation with 

provincial Treasuries considering that are at the frontline 

http://www.aiscr.org.za/
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Section Title Comment 

 

 

 

 

 

 

 

 

 

 

 

 

 

General 

Functions of 

Regulator 

 

desk of implementation. Otherwise it may result in NT 

issuing or reviewing instruction notes in a manner that is 

practically not feasible as it is the case currently. This 

result in one instruction note after the other. 

5(1)(a) Inclusion of “specifically allocated” is proposed. This will 

enable procurement officials to raise an alarm should 

imprudent appropriations from this allocation be made in 

a manner that warrants Regular’s intervention. 

5(1)(d) 

 

The exclusion of ‘and promote public involvement in the 

procurement policies of institutions’ part of the sentence is 

proposed. Public involvement may be misconstrued or 

misinterpreted as; a citizen can influence the procurement 

policy (including procedure) of a state institution. 

Tenderers will then demand to observe proceedings of 

procurement governance structures (BSC, BEC, BAC). In 

its current form, the subsection is likely to create 

unintended negative consequence, therefore should 

remain a prerogative of the Regulator, through issuance 

of a guideline or instruction 

5(2)(d) The inclusion of ‘and implementation procedures’ to the 

sentence is proposed. There are minimum implementation 

(gatekeeping) procedures that requires standardisation 

and uniformity within state institutions e.g. 1) submission 

of tender responses document to the institution, 2) tender 

opening procedure, 3) pre-qualification screening, 4) safe 

guarding of tender documents during evaluations, 5) 

preservation of proceedings of various procurement 

governance structures, the list continues. 

 

Part 2– Provincial Treasuries 

 

9(1)(c)  

 

 

Functions of Provincial 

Treasuries 

The section must clearly indicate the steps that must be 

taken, otherwise we stand a chance of repeating the same 

set-up where Provincial Treasuries are not able to enforce 

to non-complying departments. 

9(2) The suggestion is to rephrase the sentence as "monitor 

compliance in respect of procurement policy applied by an 

institution". If we retain the word investigate, what is the 

origination or the base of the investigation? This may turn 

Provincial Treasuries into a policing office, thus not 

assisting. 
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Section Title Comment 

Part 3 - Procuring institutions 

10(1)(e)  

 

 

 

General procurement 

requirements 

The word Value for Money was defined therefore including 

the word "best" might need a further definition as to what 

is best value for money. I suggest that we remove the word 

"best" since it is inherent in value for money. 

10(3)(a) The inclusion of ‘or with a tax status that recognises a valid 

arrangement with the South African Receiver of Revenue 

or the Tax Ombud’ to the sentence is proposed. If the 

tenderer has a valid payment arrangement with SARS, it 

should be considered for award because SARS expect the 

tenderer to honour the repayment arrangement with funds 

secured from legal operations e.g. contract payments. 

10(3)(b) General procurement 

requirements 

How are procuring entities going to know or prove if the 

bidder complies with the EEA? Is this going to be made a 

standing minimum requirement of all the bids or will be 

designated only to certain thresholds?  

In order not to create an administrative nightmare, this 

must be incorporated into the CSD parameters. Meaning 

that procuring entities will easily access this information 

from the CSD 

11(1)  

 

 

 

 

Decision – making for 

institution 

Deletion of ‘in terms of this Act’ and  

Inclusion of ‘regardless of delegations envisaged in terms 

of this Act’ to the sentence recognises the interpretational 

impact of accountability vs responsibility. If word 

“accountable” was used instead of “responsible” then the 

proposed inclusion falls redundant. 

11(2) Deletion of ‘in terms of this Act’ and Inclusion of 

‘regardless of delegations envisaged in terms of this Act’ 

to the sentence, and subsection (3) is proposed instead. 

The inclusion of subsection (3) attempts to recognise two 

centres of power during the implementation of the 

provisions of this Act, the Regulator and the institution. 

The Accounting Officer/Authority may exercise conscious 

decisions pursuant to its legislative mandate. 

11(3) Suggested new 

subsection 

In the event of a conflict between the decision-making 

provision of this Act and the accounting officer or the 

accounting authority with due regard to the legislative 

mandate of the institution, the decision-making authority 

of the accounting officer or the accounting authority 

prevails, unless a specific decision is prohibited by the 

Regulator. 

http://www.aiscr.org.za/
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Section Title Comment 

12(c) Duties of institution Inclusion of ‘in terms of section 11 of this Act’ to this 

sentence is suggested to remove ambiguity and 

interference in the supply chain process 

13(2)  

 

Instructions 

inconsistent with Act 

This subsection must be reviewed. What would be the 

point of complying with an unlawful written instruction?  

13(3) Inclusion of ‘unlawful unwritten’ instruction to the sentence 

is suggested. 

The inclusion attempts to strengthen the protection of 

affected official. In terms of subsection 2, the affected 

official is compelled to execute a written instruction, even 

if in his or her opinion the instruction is unlawful after 

exhausting subsection (1)b, but subsection 3 rightfully so, 

prohibits and protects affected official from executing 

unlawful instruction, only if it is unwritten. 

15(1)  

 

 

 

 

 

 

 

 

Use of technology 

Does it mean that institutions are allowed to procure e-

procurement system since it falls within Information 

Communication Technology? There has not been a clear 

expression of e-procurement within the public 

procurement space, thus making not easy to implement e-

procurement. This section was supposed to provide a 

clear strategic guidance, otherwise there will be a need for 

many pieces of legislation or instruction notes to provide 

guidance which is taking us back to where we are i.e. 

seating with lot of pieces of legislation which at times are 

confusing. 

15(2) The Regulator may, to the extent practically possible, use 

the provisions of this Act to enter into a strategic 

partnership for the provision of information and 

communication technology solution to implement any of 

the procurement methods in this Act 

The inclusion attempts to empower the Regulator the ability 

to exploit ICTs to provide a national public procurement 

solution / system to automate the execution of its function, 

be it for compliance, quality assurance, monitoring, probity, 

reporting, analytical research, academic research, donor 

funding compliance, etc. 
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Chapter 3 - Procurement Integrity 

The management and enforcement of procurement integrity must be the function of the Regulator. It is 

suggested that the skills for those occupying SCM office are addressed in this chapter. 

 

It is recommended that a Supply Chain Council be established under this chapter. The Council should 

be entrusted with the function of capacitating the SCM function, development amongst others. 

 

Section Title Comment 

16, 17 & 18 Code of Conduct 

 

General Conduct of officials 

in procurement 

 

Disclosure of interest by 

official 

 

Emphasis should be made that all those involved in 
the procurement process not only supply chain 
professionals should abide by these codes of 
conduct. There is a need to build integrity in the 
supply chain system. There are risks within the 
value chain that need to be highlighted considering 
the cross functional nature of the supply chain 
process. This is due to the fact that in each decision 
point the are stakeholders involved that have 
influence in the supply chain process, are exposed 
and have access to confidential information other 
than procurement professionals.  

 General Functions The roles and responsibilities appear to be 

entangled with those of the NT. For example, the 

Regulator also seem to be mandated with 

involvement in daily operations.  

18(1)(a) Disclosure of interest by 

official 

This must include the development of specification 

or Terms of Reference there is gross potential for 

ethical dilemma at that level. 

18(1)(c) This is a suggested 

subsection 

Having due regard to subsection (1)(a) and (1)(b), 

may not communicate to other officials regarding 

deliberations or be construed by an official to have 

engaged regarding decision-making process of the 

institution in relation to the agenda item or the 

matter in question 

19(1)(a) Conduct by bidders and 

suppliers 

Addition of ‘specific code of conduct for suppliers 

or bidders as may be determined by the Regulator’; 

and 

 ‘must respect code of conduct applicable to 

officials during any official engagements relating to 

a bid advertised by the institution’; 

 

This inclusion recognises that the code of conduct 

for bidders or suppliers is not exhaustive in its 

current form, only principles outlined. This provision 
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Section Title Comment 

creates a platform for an objective improvement by 

the Regulator at a later stage. 

22(7) Debarment  Due to the Regulator being the office that issue a 

debarment, application for reduction or revoking of 

a debarment by a supplier must be to an 

independent office from the Regulator. It is 

suggested that such application be made to the 

Tribunal. 

24(c) Automatic exclusion from 

procurement processes 

There is a need to define the word “Organ of 

State” 

25(1)  

 

 

 

 

 

Publication of debarred 

bidders or suppliers 

 

 

 

 

The word “Immediately” is relative and cannot be 

easily measured, therefore, it is advisable to 

indicate the number of days. 

 

This subsection is contradictory to section 22 as 

a debarment is issued by the Regulator and not 

the institution 

25(2) The timelines for publishing debarred suppliers 

must be clear – otherwise this leaves room for 

inefficiency. 

This list must always be made available on the 

database of suppliers, making it available upon 

request is discouraged as it prolongs the SCM 

process, thus affecting turn around times 

negatively. 

 

Chapter 4 – Preferential Procurement 

This chapter is a brief, considering that this preferential procurement deals with one of the most 

contested aspect of supply chain management. Detail is most required to provide directions taking 

current and past lessons. This chapter can be used effectively to address misalignment and conflict of 

socio-economic policies. It must also be utilised effectively to address the most required participation 

of black businesses in government expenditure to advance some of the National Development Plan 

goals. The use of public procurement as a lever for socio-economic development must be evident in 

this chapter.  

 

• NB: There need to be a clear guideline on how preferential procurement will enhance 

socio-economic development, localisation and industralisation rather than the 

Minister to determine the thresholds. This will assist with implementation once the 

regulations are developed.  
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Section Title Comment 

26 

 

Framework for 

preferential 

treatment 

 

This chapter is not addressed comprehensively, more 
specifically in opening the economy to previously 
disadvantaged persons and businesses. An 
opportunity to assist stimulate the economy is missed. 
 
This chapter must address how issues of socio-
economic development which is a critical issue 
currently facing our country will be addressed.  
 
Sec 4 – Minister must not only consult but involve the 

ministries affected in determining and developing 

regulations in this regard. Therefore, consultation is 

not enough, integration is important as it will avoid 

development of conflicting policies. 

Public procurement drives or involves socio economic 

development therefore this chapter must determine 

how this must be done.  

 

Currently, the challenge faced is in the implementation 

of preferential procurement policies. This chapter 

must clearly outline how preference in procurement 

will be applied. 

26(3)  

 

Framework for 

preferential 

treatment 

 

The section must include all those sectors that at this 

stage categorically stipulated in the Preferential 

Procurement Regulations of 2017 i.e. Military 

Veterans etc 

26(4) Inclusion of one is the exclusion of the other. Linked 

to 26(3), departments of all the designated groups of 

persons must be specified or simply say the “Minister 

will consult with all the relevant departments” 

 

 

Chapter 5 – Procurement methods and bidding process 

4IR needs to be addressed considerably in order to realise efficiencies in SCM and to take advantage 

of technology within supply chain. In the Supply Chain 4.0 era, manual submission of bid documents 

must be phased out. Electronic methods must be encouraged as such electronic platforms come with 

limited human intervention, which goes a long way curbing unlawful gatekeeping that may be perceived 

to be practiced by some officials, example is corrupt practices by officials in replacing or inserting a 

document after bid closure that was not part of the original bid response submission. 
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Section Title Comment 

 

Part 1 – Procurement principles 

 

27 Procurement 

methods & 

principles 

Consistence referencing is recommended. 

(1)(b) the requirements and procedure to be followed 

for each procurement method referred to in paragraph 

(a) subsection (1)(a). 

 

Part 2 – Bidding Process 

 

28 Invitation to bid This subsection excludes the process of the invitation 

of bids for consultancy services or infrastructure, 

chapter 7 deals with infrastructure, however the Act 

does not make provision for acquiring of consultancy. 

Consideration must be made to give effect to this 

omission. 

 Deadline for 

submission of bids 

Prescription of or setting deadlines at this level is 

problematic. It is recommended that the specified 

period be removed and the Regulator prescribe such 

for the different categories of goods, services and 

works. 

31(2) Submission of bids It is recommended that the following be included; 

- Electronic means as acceptable form of bis 

submission 

31(3) Suggested new 

subsection 

The Regulator may determine such binding 

instruction for an auditable, safeguarded electronic 

bid submission methods as may deem appropriate. 

30(2) Qualification 

criteria for bidders 

Amongst others but not limited to the following 

criteria. The criteria will vary from one bid to the other. 

33 Deadline of 

submission of bids 

At Act level it rather risky to determine timelines and 

thresholds, the proposal is for the Regulator to issue 

a guideline with due regard to various categories and 

financial thresholds of bid offers. 

 

It us thus suggested that this section reads: 

An institution must set a deadline of at least four 

weeks for the submission of applications for pre-

qualification and bids. Such deadline must be in a 

manner consistent with guidelines as may be 

determined by the Regulator. 
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Section Title Comment 

35(1) Bid validity period At Act level it rather risky to determine timelines and 

thresholds, the proposal is for the Regulator to issue 

a guideline with due regard to various categories and 

financial thresholds of bid offers. 

 

Suggestion to rephrase this subsection to read; 

The Regulator must determine appropriate bid validity 

periods for various procurement categories above the 

prescribe threshold 

35 (2)  

 

 

 

 

 

 

 

Bid validity period 

The powers granted to the accounting 

officer/authority in the SCM environment must have 

context to avoid interference in operations. It is 

suggested that the role of the Chief Supply Chain 

officer be included in the Bill to be congruent with the 

expected execution of the Bill.   

Is this referring to all bidders who bidded, if so, it must 

be rephrased accordingly to mean bidders and not a 

bidder- this kind of vague statements have serious 

implication during implementation phase. 

35(3) Suggestion for the subsection to include the following; 

If a bidder agrees to an extension of the validity period 

without a change in the original pricing, the bidder 

must furnish such confirmation together with a 

corresponding extension of the bid security, if 

applicable. 

35(4) Suggested new 

subsection 

If a bidder agrees to an extension of the validity period 

with a change in the original pricing, the bidder must 

furnish such pricing addendum together with a 

corresponding extension of the bid security, if 

applicable 

35(5) Suggested new 

subsection 

The institution shall not prejudice, reject or disqualify 

a bid, if the bidder agrees to an extension of the 

validity period in terms of subsection (4) 

36(1) Opening of bids  Suggestion for the subsection to include digitisation 

as per below; 

 A bid must be opened at the time and place indicated 

in the bid documents, whether the bid submission is 

by manual or digital method. 

The inclusion gives effect to future digital methods of 

submission, Supply Chain 4.0 
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Section Title Comment 

36(4) Opening of bids Where applicable since there are some bids that are 

not having the total amount. 

37(3) Examination and 

evaluation of bids 

Suggestion for the subsection to include; 

If a pre-qualification procedure is applicable, an 

institution must conduct a pre-qualification screening 

in a transparent and objective manner and must reject 

a bid received from a 

37(4)(b) The consultation must be done in writing – these are 

the areas which make government to lose in court 

when litigated. 

37(7) This must consider the risk of the bid with the lowest 

evaluated price 

since value for money is not always about the lowest 

evaluated price. 

38(2)  

 

 

 

 

Rejection of bid 

proposal 

Rejection of bids are done during bid evaluation 

therefore this subsection should be rephrased to 

read; 

An institution may, during evaluation of bids reject a 

bid if- 

 

38(b) 

The word “substantial” is relative – government is 

procuring goods at very exorbitant amounts and there 

is a need to be clear on this aspect – unless we want 

another instruction note to clear it. 

Suggestion for the subsection to include; 

the bid with the lowest evaluated price is substantially 

above or below the applicable cost estimate after 

failed price negotiations; 

 

The proposed inclusion is to ensure that necessary 

steps are taken prior to rushing to a rejection 

conclusion. If the bidder has met all non-commercial 

requirements, it does not make business sense to 

conclude on bidder’s ability to without an authorise 

price negotiation engagements 

38(2)(vi) Suggested new 

subsection 

Debarred in terms of section 22 of the Bill 

39(f) Cancellation of 

procurement 

How will insufficient be determined? An addition to the 

subsection is suggested to read; 

The Regulator shall prescribe  

40(3) Re-advertising  of 

bid 

Bid may not be advertised for the third occasion 

without the authorisation of the Regulator. 
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Section Title Comment 

Suggested new 

subsection 

 

 

This new section is included to ensure that officials of 

the institution in collaboration with some market 

players do not objectively frustrate the market to 

ensure the elimination of unwanted completion to 

such a point that the persistent remaining market 

players are able to collude on higher and unfair prices, 

due to lack for comparative ability from a broader 

market. 

41(1) Verification of 

bidders or 

suppliers 

This is adding another red-tape. Instead, the 

Regulator must make the 

register accessible as it is currently. 

 

This demonstrates misunderstanding of the supply 

chain process, the probity process happens during 

evaluation of bids, as recommended for section 38. 

Amendment to (1) is proposed to eliminate a 

prescriptive method to allow the Regulator to make 

the necessary and practical determinations around 

the bidder verification process, considering process 

turnaround times 

 

It is thus recommended for the subsection to read; 

During bid evaluations and before awarding any bid, 

an institution must forward a written request to the 

Regulator to verify with the Regulator if a preferred 

bidder, or any of that bidder’s directors, members, 

trustees or partners, is listed on the register for 

bidders and suppliers debarred in terms of section 

22(1).  

41(3) Suggested new 

subsection 

The Regulator must put in place such processes and 

systems to enable a fair and objective verification 

process as envisaged in subsection (1) 

The inclusion of new subsection (3) is aimed to 

compel the Regulator to take action to enable 

subsection (1). 

41(4) Suggested new 

subsection 

An institution may subject a complying shortlisted 

bidder with highest score to price negotiations prior to 

award as envisaged in section 42(1)a and 42(1)b 

The inclusion of new subsection (4) is aimed to 

enabling an institution to leverage and negotiate 
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Section Title Comment 

better prices to give effect to proposed amendment to 

section 38(b) 

42(1)(a)  

 

 

 

 

 

Award of 

procurement 

contracts 

There are cases where bidders may not comply fully 

with the 

specification and conditions of the bid. i.e. the bidder 

did not include certain 

attachments and the bid committee deems it fit to 

request the bidder to submit 

such document through implementing PAJA. 

Therefore, the word "bidder who complies in all 

respect with the specification and conditions" might 

not be an appropriate sentence. 

42(4) As per new subsection 41(4), it is suggested that this 

subsection reads; 

Subsections (2) and (3) apply to the award of a new 

bidder, after successful negotiations for 

competitiveness 

 

Part 3 – Transversal procurement 

 

43(1)  

 

 

 

 

 

 

Transversal 

procurement 

 

 

 

 

 

 

 

 

 

 

 

 

Does not show any recognition that Provincial 

Treasuries have anobligation to drive socio-economic 

transformation in their respective provinces. The 

clause was supposed to have an indication of the 

circumstances under which provincial Treasuries will 

be allowed to arrange their own contract and not be 

compelled to participate in the national transversal 

term contracts. 

43(3)(b) The word “remain valid bids” requires clarification. 

Does it refer to valid bids in terms of the validity period 

or is valid bids in respect of remaining bids above all 

others have been disqualified along the way. 

Goods that are determined by the DTI for localisation 

must be contracted according to transversal contract 

principles to promote industrial development and 

localisation. 

NT must be capacitated accordingly to handle the 

volumes and the strategic nature required to deal with 

such procurement. Relevant departments must be 

engaged and involved in the procurement of such. 
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Section Title Comment 

Transversal 

procurement 

 

 

Such procurement must be used and is required to 

leverage public spend, efficiencies, cost 

effectiveness, mobilise industrialisation, localisation 

and drive socio economic development. In this 

regard, the NT must rigorously involve relevant key 

stakeholders, the DTI and Public Works regarding 

integrating competitive supplier development.  

   

502(d) Suggested new 

subsection 

It is fair and complies with section 47 

 

Chapter 6 – Supply Chain Management 

This chapter is presented as an administrative support. SCM is much more that administrative. It is 

strongly recommended that SCM is defined to provide one standard definition. This chapter must also 

deal with the positioning of SCM within institutions and departments. Chapter 5 is a subsect of this 

chapter and not a stand-alone as is presented in this Bill.   

 

Section Title Comment 

 

Part 1 – Supply Chain Management System 

 

52(2)(j) Suggested new 

subsection 

 

Compelling institutions to use the model procurement 

policy determined by the Regulator has been omitted. 

 

Recommended subsection to read; 

The Public Procurement Regulator Act with regard to 

a model procurement policy envisaged in terms of 

section 5(2)(d). 

 

Part 2 – Institutional arrangements 

 

53  

 

 

 

 

This is confusing – establish SCM or procurement 

unit? While sec 1 & 2 refers to a procurement unit 

subsection 2(a) - SCM  

Chapter 5 & 6 – does it mean that every institution will 

incorporate these processes? Which function will 

ensure this is done – Regulator or NT? 
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Section Title Comment 

Establishment of 

procurement 

units  

 

 

 

 

 

Establishment of 

procurement 

units 

 

 

This is also the chapter that must address 

incorporation of technology within SCM operations, it 

is the opportunity to embrace 4IR in SCM practices. 

53(e) This subsection legislates that SCM only assists and 

is an administrative support function. This brings a 

whole lot of challenges hence the current difficulties 

and interference from all levels of institution functions. 

This reduces SCM to an insignificant function, which 

should not be the case. Due to its importance, this Bill 

was drafted. 

Therefore, a case is made for SCM to be elevated to 

remove ambiguity of player and referee.  

54(3) Establishment of 

committees 

It must include Bid Specification Committee – as it 

stands it may appear as if BSC is not critical, yet they 

are the originators of SCM challenges. 

When specification was not subjected to interrogation 

by a committee, such crack will cause headache to 

evaluation and adjudication and also create confusion 

during the implementation of the project, thus throwing 

VFM principle off the window. 

55(3) Appointment of 

bid committee 

members 

 

Suggested new 

subsection 

 

The inclusion of subsection (3) aimed at managing 

and discouraging officials from avoiding a duty call of 

serving in procurement structures. 

 

The new subsection to read; 

Serving in procurement structures is a national duty, if 

a nominated official recuses him or herself from 

serving in these structures, a recusal report must be 

submitted to the accounting office or the accounting 

authority outlining sound reasons for such recusal 

55(4) Suggested new 

subsection 

 

The accounting officer or accounting authority may, 

having due regard to information before him or her, 

debar or direct that an official be debarred to serve in 

procurement structures, for a period so determined 

57(1) Procedures of Bid 

Committees 

This subsection contradicts section 54(5) 

It is recommended that this section include; 

As far section 54(5) is not violated. 

59(2)(a)  

 

 

Minor consistency amendment. 

Suggested to read; 
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Section Title Comment 

Functions & 

proceedings of 

bid specification 

committees 

must be drafted in an unbiased manner to allow 

all potential suppliers or potential bidders to offer 

their goods, services or infrastructure; 

59(2)(c) Minor consistency amendment. 

Suggested to read; 

 

must be described in terms of performance 

required rather than in terms of descriptive 

characteristics for design or brand 

60(a)(i) Composition of 

bid evaluation 

committees 

SCM is the custodian of a supply chain process and 

this the chairperson of the evaluation committee must 

be a SCM official. This ensures adequate governance 

and avoids bias from operations. 

62(a)(i) Composition of 

bid adjudication 

committees 

SCM is the custodian of a supply chain process and 

this the chairperson of the evaluation committee must 

be a SCM official. This ensures adequate governance 

and avoids bias from operations. 

63(b) Functions & 

proceedings of 

bid adjudication 

committees 

This creates many unnecessary approval levels.  The 

section will further impact turnaround times in 

finalisation of bids within institutions. It further meddle 

with the independency of the SCM committees. 

65 Disagreements 

between BEC 

and BAC 

This section must be specific and clear if the intended 

meaning is that the BAC can overrule the BAC. If this 

is the case, the Regulator must explicitly state the 

conditions under which the overruling of the BEC can 

happen. In its current form, the section is open for 

interpretation and will result in the BAC interfering in 

the functions of the BEC. 

66  

 

Relevant 

treasuries to be 

notified in event 

of awards 

deviating from 

recommendations 

Suggestion to the title of section 66 is recommended 

to read; 

Relevant treasuries stakeholders to be notified in 

event of awards deviating from recommendations 

[heading]  

The inclusion of the Regulator gives effect to proposal 

made under sections 4(1) and 114 

66(1) Suggestion for the section to include; 

The accounting officer or accounting authority must 

report any award made, to the Regulator and relevant 

Treasury 
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Section Title Comment 

67(c) Measures to 

prevent abuse of 

supply chain 

management 

system 

Suggestion for the subsection to read; 

investigate any allegation against an official or other 

role player of corruption, improper conduct or failure 

to comply with the supply chain management system, 

and when justified– (i) take steps against that official 

or other role player and inform the relevant treasury 

stakeholders of those steps; and 

 

The inclusion of the Regulator gives effect to proposal 

made under sections 4(1) and 114 

 

Part 3 – Demand Management 

 

69(2)(b)  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Approval of 

procurement plan 

Suggestion for the subsection to read; 

plan and initiate procurement process ahead to avoid 

urgent or emergency procurement wherever possible; 

The inclusion of the proposed ‘insert’ aimed at 

compelling the institution to plan ahead to reduce 

incidents where a procurement is purported as ‘urgent’ 

or ‘emergency’, without meeting the relevant 

definitions.  

69(3) Suggestion for the subsection to read; 

An institution must submit an annual procurement 

plan referred to in subsection (1), to the relevant 

stakeholders treasury, by a date as determined by 

instruction. 

The inclusion of the ‘stakeholder’ recognises the 

Regulator to give effect to proposal made under 

sections 4(1) and 114. 

69(5) At Act level it rather risky to determine precise 

timelines at quarterly level, as such may create 

unintended administrative compliance and reporting 

burden. 

 

Therefore suggestion for the subsection to read: 

An institution must review the annual procurement 

plan referred to in subsection (1), at least once during 

the financial year quarterly against the budget and 
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Section Title Comment 

against strategic and annual performance plans to 

ensure its relevance. 

 

Part 4 – Acquisition Management 

 

71 Strategic 

procurement 

Is it the NT or the Regulator? – confirmation as all 

principles throughout the Bill has been the function of 

the Regulator 

71(1) Suggested new 

subsection 

 

 

 

Suggested new 

subsection 

 

National Treasury must develop a strategic sourcing 

framework that recognises strategic sourcing 

principles and role of e-commerce platforms in such a 

manner consistent with this Act 

Subsection (1) is included to recognise a growing 

utilisation of e-commerce platforms, like Amazon. In 

future institutions may explore value for money 

through direct price negotiations with manufactures 

and or wholesale distributors at a global scale. A 

national framework or guideline is necessary to give 

effect or readiness to this unfolding reality. 

71(2) Suggested new 

subsection 

 

The accounting officer or accounting authority must 

apply strategic sourcing principles in accordance with 

the strategic procurement framework determined by 

the National Treasury when procuring goods or 

services that are of a strategic nature or which are 

identified as such by the National Treasury 

 

Part 5 – Contracts & contract management 

 

72(c)  

 

Contract 

management  

The role of SCM and end user must be clarified. 

Compliance to contracts must be split in this case, for 

the role played by SCM and the end user. 

72(g) Performance in accordance with contracts is the 

responsibility of the user as the manager of the 

contracted supplier, as well as receiver of the goods, 

services or works. 

 

Part 7 – Movable asset management 

This function is not a SCM role 
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Section Title Comment 

• proposal is made to reword chapter 8 (management disposal of assets) from disposal of asset to 

management of assets. This chapter is proposed to deal with all state asset management related 

functions post procurement i.e.  

a) moveable asset management 

b) immoveable asset management (falling outside the jurisdiction of the State Land Disposal 

Act) 

c) intangible asset management 

d) disposal of assets 

• the bill does not attempt to address the issues of immoveable asset management and intangible 

asset management 

• proposal is made to move the entire Part 7 Movable asset management (section 70 to 80) from 

chapter 7 to form part of amended chapter 8 (management disposal of assets)  

 

Chapter 7 – Infrastructure delivery management 

A preamble to this chapter is required which refers to the applicability of acts that are applicable to 

infrastructure delivery management. This is CIDB Act, SIPDIM/FDIM, Infrastructure standard, etc. Expand 

chapter 7 of the Bill to further simplify what is stated on the Infrastructure procurement policy and standard 

or reference the Bill to both Policy and Standard for Infrastructure Procurement and Delivery Management 

to avoid unnecessary confusion when comes to implementation of the new Bill. 

 

There are number of key principles the Bill is silent on and in particular on Infrastructure procurement policy 

and standards. The application of the new Bill will cause number of confusion when considering infrastructure 

procurement policy and standard. 

 

Addressing Infrastructure procurement on its own gives perception that it is important than the procurement 

of other goods and services. Further, in 28 of this Bill, an institution can invite bidders for provision of goods 

or services other than consultancy or infrastructure. However, there is no specific chapter that deals with 

consultancy services similar to infrastructure.  

 

It is recommended that supply chain management be an umbrella chapter, and all aspects of procurement or 

value chain be addressed independently as such. Separating procuring one particular category and being 

silent on the other creates unintended consequences which become a nightmare for the SCM officials.   
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Section Title Comment 

81(3) Application of this 

chapter 

Exclusions are made as follows; 

(3) This Chapter does not apply to—  

(a) infrastructure or the maintenance of infrastructure 

to be procured through a public-private partnership in 

terms of this Act; 

(b) the disposal or letting of land, the conclusion of any 

form of land availability agreement or the leasing or 

rental of fixed assets. 

Therefore, it is assumed that, the bill applies both to the 

model SCM policy and standard for Infrastructure 

Procurement and Delivery Management as listed 

below: 

• Model SCM Policy for Infrastructure Procurement 

and Delivery Management, dated October 2015. 

• Standard for Infrastructure Procurement and 

Delivery Management, effective 1 July 2016. 

83 Infrastructure 

functions of 

procurement unit 

A procurement unit which outlined its responsibilities as 

per section 53(2) of the Bill contravene paragraph 6.1.1 

of the SCM Policy for Infrastructure Procurement and 

Delivery Management. The functions of procurement 

unit as per the bill does not make any reference to 

Infrastructure Procurement and Delivery Management.  

 

SCM Policy for Infrastructure Procurement and 

Delivery Management, para.6.1.1 requires that a 

committee system for procurement be formed where 

the infrastructure procurement project exceeds 

quotation value. The Bill makes an assumption that, 

your normal procurement unit is capable to procure 

infrastructure projects. Makes no separation as 

required by SCM Policy for Infrastructure Procurement 

and Delivery Management. 

 Silence of the Bill 

on the following; 

 

 

 

 

 

 

Procurement documentation committee (para.6.1.1.2) 

 

Evaluation committee (para.6.1.1.3) 

 

Tender committee (para.6.1.1.4), the Infrastructure 

procurement policy requires that a specific tender 

committee be formed for infrastructure projects unless 

the existing tender committee has a right prerequisite 

skill to consider such projects. 
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Chapter 8 – Disposal of assets 

It is recommended that the title be called Investment Recovery in line with best practice. Investment 

Recovery involves recoupment of value of unused assets, assets that have reached their end of life, 

reuse, dispose etc 

 

 

Chapter 9 – Dispute resolution 

Clarification of where the review process is housed must be addressed. Furthermore, while a Tribunal 

is established and is independent. It is however not clear where the Tribunal reports to or is housed. 

There is also a need for the Regulator to make a ruling or part of supply chain process for institutions 

not to make an award immediately after conclusion of the adjudication process. This is to make 

allowance for the reconsideration period. 

 

There is also a need for protection of supply chain professionals to be addressed in this chapter. In 

this aspect, to encourage SC professionals to execute their functions without prejudice or fear. 

Suppliers can approach the Regulator and the Tribunal. Who can be approached by prejudiced SCM 

officials who refuse to implement unlawful instructions? 

Furthermore, the whistleblowing aspect, its process thereof must also be addressed in this chapter.  

 

It is suggested that a SC Court be established – this is in the best interest of the public at large. 

Looking at the amount of litigation involving SC system. Suggestion for aa establishment of a SC 

(Procurement court) looking at the magnitude of litigation cases involving SC, for example like the tax, 

 

Silence of the Bill 

on the following; 

 

Standard for Infrastructure Procurement and Delivery 

Management (Control framework para. 4), mention at 

least 9 stages of control framework to be followed for 

infrastructure projects. 

 The Bill excludes the disposal management of assets. 

The question is, does it mean that, all the principles as 

outlined in the Standard for Infrastructure Procurement 

and Delivery Management (para.10) remain 

unchanged for infrastructure projects? 

 

Part 4 – Gateway Review Process 

 

89 Gateway review 

process 

Gateway review process as per the Bill is not clear on 

number of key principles as outlined by the Standard 

for Infrastructure Procurement and Delivery 

Management and the standard recommends at least 6 

gateway review process. 
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competition appeals court. Specialized courts, time lag between a review and decision made and what 

happens to essential services required once litigation proceeds. Clogged system which takes long to 

resolve has cost the country significantly. 

 

The view is that this solution will take away case management from the civil courts on public 

procurement issues – designated court of public procurement. It will also limit costs of litigation, reduce 

judicial courts case load regarding public procurement. 

 

Section Title Comment 

 

Part 2 – Reconsideration by institution 

 

96(2) Reconsideration 

by institution 

 

Cosmetic adjustments to eliminate interpretational 

ambiguity. 

Subsection to read; 

An application envisaged in subsection (1) must 

be made in writing to the accounting officer or the 

Head of the accounting authority of the institution 

that made the decision.   

96(6) Cosmetic adjustments to eliminate interpretational 

ambiguity. 

Subsection to read; 

 

A bidder who is dissatisfied with the decision envisaged 

in subsection (4)(b) may apply to the Regulator or 

relevant provisional treasury or Regulator, as the case 

may be, to reconsider the decision made by the 

institution in terms of subsection (4)(b) 

 

Part 5 – Review 

 

99  Review Where does the Tribunal report to?  - housed within 
Provincial Treasuries and NT 
It is suggested that a SC Court be established – this is 
in the best interest of the public at large. Looking at the 
amount of litigation involving SC system. 
Suggestion for aa establishment of a SC (Procurement 
court) looking at the magnitude of litigation cases 
involving SC, for example like the tax, competition 
appeals court 
Specialized courts, time lag between a review and 
decision made and what happens to essential services 
required once litigation proceeds. Clogged system which 
takes long to resolve has cost  
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Section Title Comment 

 

Part 2 – Reconsideration by institution 

 

Take away case management from the civil courts on 
public procurement issues – designated court of public 
procurement. Also limits costs of litigation, reduce 
judicial courts case load regarding public procurement. 
 
There is a need for protection of supply chain 
professionals to be addressed in this chapter. In this 
aspect, to encourage SC professionals to execute their 
functions without prejudice or fear. 
The whistleblowing aspect, the process thereof must be 

addressed in this chapter. 

106 Finances of 

Tribunal 

Cosmetic adjustments to eliminate funding of Tribunal 

through corrupt means. Subsection (c) in its current 

form, is open ended and may be construed in negative 

light. 

Therefore, suggestion for the section to read; 

The Tribunal is financed from— (a) money that is 
appropriated by Parliament; (b) fees payable to the 
Tribunal in terms of this Act; and (c) money received 
from other legitimate and auditable sources 

 

Chapter 10 – General Provisions 

To give effect to amendment proposed in section 4(1), the Minister of Finance will have two national 

institutions under the Ministry to administrator or perform such functions conferred by this Act or 

delegated by the Minister, that is, the National Treasury of South Africa and the Public Procurement 

Regulator. Both these arms of the Ministry are relevant for the separation and segregation of certain 

functions within the envisaged scope of this Act. 

 

Section Title Comment 

114(1)(c) Delegation  

Suggested new 

subsection 

 

The Minister may— (i) delegate to the Head of Public 

Procurement Regulator any power conferred on the 

Minister by this Act, except the power to make 

regulations; or (ii) authorise the Regulatory to perform 

any duty imposed on the Minister by this Act 

114(1)(d) Suggested new 

subsection 

 

The Head of Public Procurement Regulator may— (i) 

delegate to any official of the Public Procurement 

Regulator any power delegated to him or her in terms of 

subsection (c); or 
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Section Title Comment 

117 Database of 

prospective 

suppliers 

The regulator has powers as per section 5(1)(j) to create 

and maintain databases as per the Act.  

Therefore, it is suggested that this section reads; 

If where there regulator creates a database in terms of 

section 5(1)(j) 
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